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RESPONDENT’S BRIEF

Issue
Has Maybin failed to establish that the district court abused its discretion by relinquishing
jurisdiction without reducing her sentence?

Maybin Has Failed To Establish That The District Court Abused Its Sentencing Discretion
While Maybin was being booked into jail on two active warrants, a detention deputy
searched her and recovered “from her underclothing” two small baggies, one of which contained
methamphetamine.

(R., pp.13-14.)

The state charged Maybin with possession of

methamphetamine and with introduction of certain contraband (methamphetamine) into a
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correctional facility.

(R., pp.10-12.) Pursuant to a plea agreement, Maybin pled guilty to

possession of methamphetamine and, in exchange, the state dismissed the introduction of
contraband charge and agreed to recommend “[t]hat the Court withhold judgment and refer the
case to adult felony drug court.” (R., pp.43-46, 63-64.) After Maybin joined in the state’s
request for a withheld judgment and a drug court referral, the district court adopted the parties’
recommendations and referred the case to drug court. (R., pp.43, 56-58.)
Maybin was accepted into drug court (R., pp.67-68), but was terminated from the
program three weeks later for failing to attend treatment classes, failing to appear for urinalysis
testing, testing positive for methamphetamine and amphetamine, and failing to pay drug court
fees (R., pp.71-75).

The district court subsequently entered a judgment of conviction and

imposed a unified sentence of five years, with two years fixed, and retained jurisdiction. (R.,
pp.94-97.)

Following the period of retained jurisdiction, the district court relinquished

jurisdiction and ordered the underlying sentence executed. (R., pp.107-11.) In doing so, the
district court specifically declined Maybin’s oral request for a sentence reduction/commutation.
(R., p.106; 11/27/17 Tr., p.17, Ls.15-21, p.19, Ls.1-11.) Maybin filed a notice of appeal timely
from the district court’s order relinquishing jurisdiction. (R., pp.112-14.)
Maybin asserts that the district court abused its discretion by relinquishing jurisdiction
without reducing her sentence in light of her claims that “she actually made some significant
progress in her programming and showed some level of promise” and that she “exhibited some
pro-social qualities while on her rider.” (Appellant’s brief, pp.6-7.) Maybin has failed to
establish an abuse of discretion.
A court’s decision whether to reduce a sentence upon relinquishing jurisdiction is
reviewed for an abuse of discretion. State v. Caldwell, 119 Idaho 281, 284, 805 P.2d 487, 490
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(Ct. App. 1991). “A motion to reduce an otherwise lawful sentence … is essentially a plea for
leniency, which may be granted if the sentence originally imposed was unduly severe.” Id.
(citations omitted). “The criteria for examining rulings on motions to reduce sentences under
Rule 35 are the same as those applied in determining whether the original sentence was
reasonable.” Id. (citation omitted). Those criteria require an appellant to “establish that, under
any reasonable view of the facts, the sentence was excessive considering the objectives of
criminal punishment.” State v. Stover, 140 Idaho 927, 933, 104 P.3d 969, 975 (2005). Those
objectives are: “(1) protection of society; (2) deterrence of the individual and the public
generally; (3) the possibility of rehabilitation; and (4) punishment or retribution for wrong
doing.” State v. Wolfe, 99 Idaho 382, 384, 582, P.2d 728, 730 (1978). “If the sentence was not
excessive when pronounced, the defendant must later show that it is excessive in view of new or
additional information presented with his motion for reduction.” Caldwell, 119 Idaho at 284,
805 P.2d at 490.
Maybin does not argue that her sentence was excessive as imposed. Instead, she claims
a sentence reduction was warranted in light of what limited rehabilitative progress she made on
her rider. (See generally Appellant’s brief, pp.6-7.) Maybin has failed to show the court abused
its discretion in denying her oral Rule 35 motion.
Maybin performed abysmally on her rider. (See generally Conf. Exh., pp.41-55. 1) She
incurred two formal disciplinary sanctions (DORs)—one for making false statements to
investigators who were questioning her about allegations that she was involved in a prohibited
romantic relationship with another offender, and one for engaging in prohibited physical contact
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Citations to the page numbers of the confidential exhibits (“Conf. Exh.”) correspond with the
page numbers of the electronic file “45732 Maybin Confidential Exhibit.pdf.”
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(she “was seen on camera … exchang[ing] three (3) ‘lingering hugs’” with another offender). 2
(Conf. Exh., p.44.) She also accumulated 18 informal disciplinary sanctions for behaviors that
included flipping off other offenders, writing “PREA” in the sand, being told on several
occasions to be dressed appropriately, engaging in unauthorized communication, and having a
generally poor attitude when confronted by staff about these behaviors. (Id.) Maybin was
required to serve detention as a result of her disciplinary issues and, as a result, “experienced a
delay in her programming.” (Id.) When Maybin did begin programming, SICI staff noted that
“she was starting to make changes in class, but struggled to maintain that change outside of
class.” (Conf. Exh., p.45.) The Thinking for a Change facilitator also noted that Maybin “did
not seem to be an enthusiastic participant and struggled with identifying her feelings when
learning the skill ‘Knowing Your Feelings.’” (Id.) Due to her disciplinary issues, Maybin did
not complete any of her programming.

(Conf. Exh., pp.43, 46.)

In recommending

relinquishment, Correctional Case Manager stated:
Ms. Maybin has only been in the program for a short time and has had
multiple Formal and Informal Disciplinary Sanctions. Due to these issues, Ms.
Maybin’s programming was delayed in starting and is now on hold, due to her
behaviors. In conjunction with her disciplinary issues, Ms. Maybin struggles to
be open to programming and cannot seem to stay in long enough to learn the
social, emotional, and problem-solving skills that this program has to offer her.
Moreover, upon entering the programming, Ms. Maybin seemed to have a very
limited set of skills and may need more time than the rider program permits to
fully engage in the skills programming presents, in addition to using these skills
appropriately and effectively. While in this program, Ms. Maybin has also
struggled with appropriate interpersonal interactions with her peers and staff. Ms.
Maybin has also been involved in both verbal altercations and inappropriate
relationships (with her peers) that appeared romantic in nature (which is not
2

Maybin was also cited for a third DOR (disobedience to orders) (Conf. Exh., p.44), but that
DOR was never adjudicated and, as such, the district court determined it was “not a DOR”
(11/27/17 Tr., p.13, L.15 – p.15, L.5). The court did, however, consider the factual allegations
underlying the disobedience to orders allegations, as recited in the C-Notes attached to the APSI.
(Id.; see also Conf. Exh., p.50 (11/01/2017 C-Note entry setting forth facts underlying
10/31/2017 alleged disobedience to orders offense).)
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allowed in this environment). About Ms. Maybin’s release planning, it was clear
she does not have a sober support system in the community or any sober rolemodels. The hope is that with more time she can form a more solid plan that will
help her be successful in the community. Ms. Maybin has made efforts to do
positive things while here, such as volunteering with creating the rock garden and
maintaining the volleyball court. In conclusion, at this point, Ms. Maybin seems
to lack the skills and the ability to put the effort needed in programming to affect
personal change. It is my professional opinion that Ms. Maybin will need more
time to work on these skills than a Rider provides; therefore, at this time, I am
respectfully recommending relinquishment.
(Conf. Exh., pp.46-47.) Although the limited successes Maybin experienced during her period of
retained jurisdiction are laudable, those successes are far outweighed by her demonstrated
inability or unwillingness to follow institutional rules and her failure to complete any of her
assigned programming. In short, Maybin has failed to show her behavior on her rider entitled
her to a reduction of sentence.
At the jurisdictional review hearing, the district court addressed Maybin‘s poor
performance in the retained jurisdiction program and her failure to abide by institutional rules.
(11/27/17 Tr., p.18, L.7 – p.19, L.16.) The district court also considered whether to reduce
Maybin’s sentence, either sua sponte or pursuant to Maybin’s oral motion, but determined in its
discretion that Maybin’s behavior while in the retained jurisdiction program did not justify a
sentence reduction:
So I think the state at the time of sentencing was also thinking that was a
fairly lenient recommendation, and also thinking that was a fairly lenient
recommendation, and you knew what the sanctions were. I think it would send
the wrong message, short term and long term, to reduce the sentence. Retained
jurisdiction is not merely a delayed probation. You have shown through your
conduct that a sentence less than incarceration will not achieve the goals of
sentencing.
So I have considered reduction of the sentence, I’ve considered it both on
defendant’s motion and counsel’s motion, sua sponte, and I will not.
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(11/27/17 Tr., p.19, Ls.1-11.) The state submits that Maybin has failed to establish an abuse of
discretion, for reasons more fully set forth in the attached excerpt of the jurisdictional review
hearing transcript, which the state adopts as its argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm the district court’s order relinquishing
jurisdiction without reducing Maybin’s sentence.

DATED this 7th day of September, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 7th day of September, 2018, served a true and
correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
ERIK R. LEHTINEN
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A
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As I stated, she continued that behavior into the
rider program where she had a number of corrective actions
or disciplines in addition to the two actual DORs that are
listed in the report. I think the report indicated there
was about 18 informal warnings or verbal corrective actions
that were taken, and I think that's pretty indicative of a
person who's not going to follow the rules . I think a lot
of these rider refuse, we see people come back with several
warnings and things of that sort, but this is really
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extraordinary. I think given the volume of the

11 disciplinary actions that have been taken against Ms.
12 Maybin the state is agreeing with the APSI's
13 recommendation.

14
Thank you.
15
THE COURT: On behalf of the defendant.
16
MR. BYINGTON: Ms. Maybin had a conviction for
17 possession, and I think at our last hearing when she wanted
18 to try the rider program the court may have even offered
19

her, if she recalls, whether just to go serve a year or two

20
21
22
23
24
25

to see if she could do a rider. She was hoping and thought
maybe she could .
She certainly has a tough background . Her dad's
ra ising her child right now and trying to take care of his
mother, and so it's been real stressful in their family.
She understa nds that if she can't take care of herself,

you would consider the year. My dad is very sick and my

2 grandma is not doing well. I know those are my problems,
3 but my son needs someone. And I realize I should have
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realized that sooner, and I just -- I won't beg, but, yeah,
I need to be home. It would be greatly appreciated if you
did that.
THE COURT: Problem is, even after the DORs and
all the issues, there are still rule violations until the
very end. So if you realized you needed to conform your
conduct to the rules it didn' t happen up until November 13,
when you were still in. And that wasn't the most serious
issue, but I looked over the minutes and indicated at the
time of the sentencing I was wondering if you wanted to
make a go of it or just do some time, and you wanted the
retained j urisdiction.
And so it's not a question of necessarily an
offer, but it's asking people if they think it's going to
be beneficial, and here your conduct on the rider was not
good at all, including the officer getting put in a
position where they felt the use of physical force was
necessary, besides all the consistent disobedience to
orders, which sometimes is just minor. Just refusing to
pull your pants up when they were sagging they say was a
constant problem, but there were other significant
disciplinary issues.
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1 it's kind of hard for her to take care of her child. The
2

family wants the court to consider perhaps what was offered

3 at one time, as rather than the two to five, commute the
4 sentence, have her go serve a year and be done with it, and
5 see what she can do on her own: If she intends to solve
6

some of her problems.
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This were some real positive things that they
reported in the APSI. There was some volunteer things.
Even ones she didn't care if they wrote about, they did.
So there are -- it's not all that she reacts and doesn' t
follow the rules; but she reacts and she doesn' t follow the
r ules. And she's trying to understand how to control
those. But there are times when she does very well and she
studies and she works and she volunteers.
So perhaps commuting the sentence at this t ime,
having her serve some time and j ust be done, because
whether it's parole or probation, she may not be able to
deal with that. So let's have her do her time and think
through what she has to do, take care of her alcohol and
drug problem, and see if she can be the mother that she

21 wants to be.
22
THE COURT : I'm not sure there is a right to
23 allocute at this point, but anything you wish to say, Ms.
24 Maybin, I would allow allocution.
25
MS. MAYBIN: Your Honor, I just would hope that

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

So I think the state at the time of sentencing
was also thinking that was a fairly lenient recommendation,
and you knew what the sanctions were. I think it would
send the wrong message, short term and long term, to reduce
the sentence. Retained jurisdiction is not merely a
delayed probation. You have shown through your conduct
that a sentence less than incarceration will not achieve
the goals of sentencing.
So I have considered reduction of the sentence,
I've considered it both on defendant's motion and counsel's
motion, sua sponte, and I will not. So in the exercise of
discretion I will relinquish jurisdiction. I will impose
the underlying sentence as orig inally ordered, with credit
for 240 days time served. You have 42 days to appeal. If
you wish to, Mr. Byington can perfect that for you,
including appointment of counsel.
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